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LEGAL UPDATE: 

Enforceability of Ante-nuptial 
and Post-nuptial Agreements in The Bahamas

INTRODUCTION
Ante-nuptial and post-nuptial agreements have, in re-
cent years, become increasingly popular in The Baha-
mas – particularly with high net worth individuals seek-
ing to ring-fence specific assets acquired either before 
or during a marriage. Commonly referred to as ‘pre-
nups’ and ‘post-nups’, attitudes toward these agree-
ments vary widely. Some individuals may hold the view 
that such an agreement conflicts with the notion that 
marriage should last ‘til death do us part’. For others, an 
ante- or post-nuptial agreement may be viewed as an 
inherently awkward but nonetheless pragmatic exer-
cise which dramatically reduces the risk of uncertainty 
concerning the division of assets or the making of finan-
cial provision for children upon marital breakdown.

HISTORICAL CONTEXT
Before 2010, the Supreme Court of The Bahamas had 
never been confronted with the question of the en-
forceability of an actual ante-nuptial agreement. In-
deed the statute which governs marital breakdown 
in our jurisdiction, the Matrimonial Causes Act, has not 
been fundamentally changed since its commence-
ment 140 years ago. Ante-nuptial and post-nuptial 
agreements were not contemplated at the time the 
Act was written, and no subsequent amendment has 
addressed the legal recognition of such agreements. 
Some legal scholars from Commonwealth Caribbean 
jurisdictions have opined that the reluctance to amend 
these laws stems largely from deeper public policy con-
siderations, including a deeply ingrained bias against 

by Sean McWeeney Jr. Associate

VOL. 1  I  ISSUE 6  I  OCTOBER 1 2019



GT   NEWS & INSIGHTS

women, shaped by colonial-era attitudes. In the 21st 
century, however, society has incontrovertibly pro-
gressed. Most couples expect equal bargaining power 
and recognition for their respective contributions to a 
marriage, whether financial, emotional or otherwise.

The Current Approach to Asset Division 
upon Dissolution of Marriage

In The Bahamas, the Court’s statutory duty with regard 
to the division of assets upon a divorce is to place the 
parties, as far as practicable, in a position they would 
have enjoyed had the marriage not broken down, with 
each party properly discharging his or her financial ob-
ligations and responsibilities toward the other1. As a re-
sult, the Court will generally take a 50/50 approach to 
the division of assets (also known as ‘the sharing prin-
ciple’) unless there is ‘good reason’ to deviate from it. 

Case law has shown that good reasons for such de-
viation from the sharing principle include instances in 
which a party wishes to retain sole ownership of assets 
acquired through inheritance; assets that have been 
acquired by one spouse without the contribution of 
the other; and, assets which are not and have never 
been used for the benefit of the family. Such assets are 
normally referred to as ‘non-matrimonial assets’ even 
though they are not quarantined from the court’s pow-
ers and will still be considered an integral part of the 
marital assets. Indeed they represent an unmatched 
contribution by the party who brings such assets to the 
marriage. It should be noted that while it is extremely 
rare for the court to make use of non-matrimonial as-
sets under the sharing principle, if the needs of the par-
ties dictate the necessity of dividing such an asset in an 
effort to achieve fairness then the Court is absolutely 
entitled to consider this option2. Where the parties have 
ample matrimonial assets, however, this is less likely to 
occur as the sharing principle will be easier to attain.

In 2010, the Supreme Court of the United Kingdom 
made a landmark decision in Radmacher v Granati-
no3. This gave effect to an ante-nuptial agreement that 
protected a wife’s inheritance. The Court declared 
that as the husband had freely entered into the agree-
ment; had received independent legal advice; and 
as the terms of the pre-nup were fair, he would not be 
entitled to the wife’s inheritance. As The Bahamas is a 
common-law country that frequently gives primacy to 
UK judgments especially if similar questions of law have 
yet to be considered by our courts, Radmacher essen-
tially opened the door to ante-nuptials finally being 
recognised in our jurisdiction. Post-nuptials would gen-
erally receive the same recognition as well. 

M v F4  was the ground-breaking Bahamian case that 
validated ante-nuptial agreements in the wake of 
Radmacher. The decision by then Chief Justice, Sir Mi-
chael Barnett, was made with a degree of caution. The 
central issue was whether the Court could and should 
give effect to an ante-nuptial agreement signed by a 
wealthy American couple (resident in The Bahamas). 
At the time of the agreement, the wife was five months 
pregnant. In her testimony she explained that she felt 
as though her then-fiancé had given her an ultima-
tum: to sign an ante-nuptial agreement or no marriage 
would take place. The agreement was executed just 
two days prior to the wedding day though notably 
both parties had sought independent legal advice in 
advance. The wife further argued that she felt pres-
sure to sign the document, and that this, in her view, 
amounted to coercion invalidating the agreement. 
Conversely, the husband claimed that the wife had 
full knowledge of his intention to have an ante-nuptial 
agreement drawn up in order to preserve his pre-mar-
ital assets for any future children and that she entered 
into the agreement freely.

The key question before the Court was two-fold:
 i) Was the agreement entered into freely and 
  voluntarily with full knowledge of its implications?; 
  and, 
 ii) in all the circumstances of the case, would it be fair 
  to give effect to the agreement?5

Several factors were considered by the Court in reach-
ing its conclusion as to just how much weight should 

1 Matrimonial Causes Act, s. 29
2 K v L [2011] EWCA Civ 550
3 [2010] UKSC 42
4 [2011] 2 BHS J. No. 13
5 M v F [2011] 2 BHS J. No. 13
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be allotted to such an agreement when dealing with 
ancillary matters in a divorce. The factors, as listed be-
low, were either expressly or impliedly referenced in the 
judgment and provide a clear indication as to what 
the Court will be looking for in order to give effect to an 
ante-nuptial agreement:
i. The agreement should be in writing, dated, and 

clearly executed by both parties;
ii. Both parties should seek independent legal advice 

prior to execution of the agreement;
iii. Both parties need to provide full and frank disclo-

sure to one another regarding the totality of their 
respective assets;

iv. Execution of the document should not have oc-
curred due to fraud, coercion, duress, undue pres-
sure, exploitation of a dominant position to secure 
an unfair advantage, or misrepresentation, of any 
kind; 

v. All the terms of the agreement should be guided 
by fairness and not stray far from what the Court 
would likely order in the absence of an agreement;

vi. Parties need to be mindful that the Court will also 
consider:
• the respective ages of the parties at the time of 

execution of the agreement;
• the wealth of the respective parties (prior to and 

after the agreement); 
• the circumstances surrounding the signing of the 

agreement; 
• the conduct of the parties before, during, and af-

ter the marriage;
• any present or future children, and their needs;
• length of the marriage;
• standard of living;
• past, current and future earning capacity.

vii. The agreement, ideally, should not be executed 
just prior to the marriage and should expire after a 
certain date or event (e.g birth of a child);

viii. The agreement should be clear and unambiguous.

At the trial’s conclusion, and after considering all of the 
circumstances of the case, the Court decided that it 
would not be fair to give full effect to the entirety of 
the ante-nuptial agreement, nor would it be fair to re-
ject or rewrite the agreement from scratch. Returning 

to the key question, the husband succeeded on the 
first limb in convincing the Court that both parties free-
ly and voluntarily entered into the agreement with full 
knowledge of its implications as evidenced by the wife 
seeking the advice of two independent lawyers prior 
to executing the agreement6. On the second limb of 
the question, the husband also succeeded – but only 
up to a certain point. While most of the provisions of 
the agreement were approved, the Court elected to 
vary certain clauses (pertaining to maintenance and 
housing of the wife) in accordance with the statutory 
mandate to strive for a fair outcome. This exercise in-
volved ordering the husband to transfer some proper-
ties to the wife in addition to providing ongoing main-
tenance payments on a fixed-sum basis, as opposed 
to the percentage basis which had been agreed to in 
the pre-nup.

This move by the Court illustrates its absolute power in 
an ancillary matters hearing. There are many legislative 
powers and orders that are available to the Court, to 
use at its discretion in its quest for achieving the fairest 
resolution possible.

Conclusion
While increasing in popularity, ante- and post-nuptial 
agreements are still, arguably, underutilised in The Ba-
hamas. Notwithstanding that, it can be seen that while 
these agreements are considered enforceable and 
persuasive by the Court, it should be emphasised they 
are by no means binding. They are not cast in stone, 
nor can they be insulated against judicial scrutiny and 
possible alteration by the Court. In the final analysis, any 
agreement made prior to or during the marriage will be 
scrutinised by the Court within the context of all of the 
circumstances of the case to ensure fairness between 
the parties. The Court will ultimately have the discretion 
to either approve, vary, or ignore the agreement alto-
gether. Hence the importance of seeking sound legal 
advice from an attorney who will then endeavour to 
negotiate and draft an agreement that is fair, clear, 
and realistic, all with a view to helping you achieve the 
protection you desire.

6 ibid.
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