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The Litigation & Dispute Resolution 2020 Roundtable discusses which jurisdiction is seeing a rise in class 
actions, implications of notable recent cases, industry specific trends, as well as a wide range of other 
topics from GDPR to litigation funding. Featured countries include: Australia, Brazil, Nigeria, Thailand, 
Turks & Caicos, and the United Kingdom.

Q1. How is the current legal landscape comprised in 
your jurisdiction?

Q2. Have there been any recent landmark cases or 
examples of new case law precedent?

Q3. Have there been any recent regulatory changes or 
interesting developments?

Q4. How important is data protection in the GDPR 
era and what measures should be taken to ensure 
regulatory compliance?

Q5. What areas of law have you been predominantly 
working on over the past 12 months?

Q6. Are you noticing any trends in industry-specific 
disputes?

Q7. What measures can a company enact to help 
minimise the cost, damage and disruption of litigation 
to their business?
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Q8. How do you determine which method of litigation 
or dispute resolution is most suitable on a case by case 
basis?

Q.9 What strategies, techniques or conflict 
management tools can be employed in order to 
achieve consistent results?

Q10. Can you outline the latest developments, 
opportunities and risks of litigation funding?

Q11. What are the main advantages and challenges of 
international litigation and what steps can you take to 
ensure a favourable outcome?

Q12. What do you believe are the biggest challenges 
facing the sector today?

Editor In Chief

James Drakeford

Introduction & Contents

From 2004 to 2006, she was the President of the Mediation and Arbitration Chamber of the Brazilian Bar Association, in 
which she also acted as President of the Lawyer’s Association Committee, from October 2003 to December 2006, Vice-
President of the Arbitration Committee, during the same period, besides being elected as Chief Counselor of the Brazil-
ian Bar Association during the three-year periods from 2000 to 2003 and 2003 to 2006. Additionally, she was appointed 

as member of the Committee to Fight Piracy and Unfair Competition of the Federal Committee of the Brazilian Bar Association during 
period of July 2005 to December 2006, and of the Special Committee to Fight Piracy and Unfair Competition of the Federal Committee of 
the Brazilian Lawyers Association, which she is still a member of. She is also a member of the Editorial Committee of the Arbitration and 
Mediation Magazine, and member of the Corporate law Committee from the Escola da Magistratura (Judge’s School) of the High Court of 
the State of Rio de Janeiro.

Alex Rose is a Senior Associate in Clayton Utz’s Litigation and Dispute Resolution group and advises pharmaceutical and 
medical device clients on regulatory issues, compliance with industry codes, privacy and product safety matters.  Alex’s 
broad experience across regulatory, product liability and class action disputes has given her a comprehensive understand-
ing of the strict compliance requirements facing companies in the life sciences sector.  

Alex has been involved in a number of class actions including the largest product liability case to run before the Australian courts which was 
successfully resolved in our pharmaceutical client’s favour on appeal.  Alex has also represented numerous pharmaceutical clients across a 
range of issues, and is often called upon to advise on complex scientific issues.  A core aspect of Alex’s practice includes advising on compli-
ance requirements for promotional material and bringing and defending industry code complaints.

Ana Tereza Basilio - Basilio Advogados
T: +55 21 2277 4200
E: abasilio@basilioadvogados.com.br

Alexandra Rose - Clayton Utz
T: +61 2 9353 4836
E: arose@claytonutz.com

Meet The Experts

Formerly a corporate lawyer, Bill has mediated full-time since 1991 in a wide range of commercial and other disputes in-
volving governments, national and international businesses, professional firms, factions, pressure groups and individu-
als from over 50 countries, covering virtually every area of law and business.                                                                                       .  

Ranked “Global Mediator of the Year” 2019-20 and 2014-15 by Who’s Who Legal, he has been independently ranked every year as one of 
the Europe’s top commercial mediators.

He has also served as adviser on mediation/conflict resolution to many governments, trains and mentors mediators from around the 
world, has served a Special Adviser on Reconciliation to the Archbishop of Canterbury, and is a Distinguished Fellow of the International 
Academy of Mediators.   

Bill Marsh - Independent Mediators
T: +44 (0) 20 7917 6040
E: wm@billmarsh.co.uk
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Stephen Wilson QC is a partner in the law firm of GrahamThompson and head of the firm’s Litigation and Dispute 
Resolution practice in GrahamThompson’s Turks and Caicos  Island’s office in Providenciales. He has headlined cases 
involving multi-national entities,  across  a  range of sectors, notably tourism and hospitality, banking, real estate, 
insurance and construction. His work has included  multi-jurisdictional  claims  and  multi-party  actions  and he is 

especially noted for his expertise in complex corporate and commercial disputes. He is highly regarded for his knowledge of constitutional 
and administrative law and is a leading attorney in the field of asset recovery.

Surasak is recognised by The Legal 500 Asia Pacific as a Leading Individual for Corporate and M&A and a Band 1 lawyer 
for Dispute Resolution by Chambers Asia Pacific, naming him as one who “wins plaudits from the market” and with clients 
describing him as “one of the best” based on his “reputation on complex matters.” A large part of Surasak’s practice focuses 
on representation in litigation and dispute resolution proceedings, including arbitrations, mediations and other alterna-

tive dispute resolution proceedings. Surasak is also consistently recognised as one of the leading lawyers in Thailand for Restructuring & 
Insolvency.

Stephen Wilson QC - GrahamThompson
T: +1 649-339-4130
E: sw@gtclaw.com

Surasak Vajasit - R&T Asia (Thailand) Limited
T: +662-656-1991
E: surasak.v@rajahtann.com

Meet The Experts

Peter Binning is a highly respected criminal defence lawyer who specialises in fraud and regulatory litigation. He has many 
years’ experience of investigations and prosecutions relating to fraud, regulatory breaches, corruption, cartels, export con-
trol, sanctions and tax evasion.

Peter previously worked as a prosecutor for the CPS and the SFO before becoming a partner at Peters & Peters. He co-founded leading crime 
and regulatory firm Corker Binning Solicitors in 2001. Peter is ranked as a top tier lawyer in the legal directories and was recognised as a lead-
ing individual in the field of Financial Crime: High Net Worth Individuals by Chambers HNW 2019.

Oluseyi Adejuyigbe is the Managing Partner of the firm. She obtained a Bachelor of Science Degree (Animal Science) at the 
University of Ibadan in 1988. She had her mandatory NYSC Programme at Livestock Feeds Plc. between 1988 and 1989.

In 1990 she joined the services of Trans International Bank Plc. and was in the employment 

Peter Binning - Corker Binning
T: +44 (0) 20 7353 6000
E: pb@corkerbinning.com

Oluseyi Adejuyigbe - Olatunde Adejuyigbe & Co
T: +234 (1) 295 7863
E: info@oadejuyigbe-ng.com
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Rose: Australia has a very active litigation environment. This is particularly the case with class actions which are a 
well-established part of the litigation landscape and are increasingly regarded by major corporates as a risk that they 
will face at some point. In the past decade and especially in the past year following the Banking and Financial Services 
Royal Commission, a range of shareholder and investor consumer class actions have been filed and the first share-
holder class action proceeded to judgement. Class actions are also being used to explore mass consumer redress in 
diverse areas including data privacy, toxic torts and natural disasters such as bushfires.

Wilson: The Turks and Caicos Islands (‘TCI’) are a constitutional democracy under the British Crown. The judges and 
magistrates appointed to preside or sit in any court of the TCI in the exercise of their judicial functions are independent 
from the legislative and executive branches of government which is a constitutional requirement. The legislature and the 
Cabinet are constitutionally required to uphold the rule of law and judicial independence and are required to ensure that 
adequate funds are provided to support the judicial administration in the Islands.

The Judicial Service Commission for the TCI is created by section 86 of the Constitution of the TCI. It advises H.E. the Gov-
ernor with respect to judicial appointments, disciplinary control over persons holding the offices of Chief Justice, Presi-
dent of the Court of Appeal, Registrar and Deputy Registrar, and removal from office of persons holding or acting in the 
offices of Registrar and Deputy Registrar (section 87). The Chairman of the Judicial Service Commission is appointed by 
H.E. the Governor acting in his/her discretion; two other members are appointed by H.E. the Governor acting after con-
sultation with the Premier and Leader of the Opposition from among persons who hold or have held high judicial office.

The Magistrate’s Court
The Magistrate’s Court for the TCI is a statutory body established by section 3 of the Magistrate’s Court Ordinance (CAP. 
2.03) with summary jurisdiction for both criminal and civil cases (up to $10,000) and family matters except for divorce.

The Supreme Court
The Supreme Court of the TCI is a Superior Court of Record, being constituted by section 77 of the Constitution and 
the Supreme Court Ordinance (CAP. 2.02) (the “SCO”). Pursuant to section 3 of the SCO, in addition to any jurisdiction 
previously exercised by the Supreme Court or conferred upon it by the SCO or any other law, the Supreme Court has 
within the Islands the jurisdiction vested in the following Courts in England:–
the High Court of Justice; and
the Divisional Court of the High Court of Justice as constituted by the Supreme Court of Judicature (Consolidated) Act 
1925, and any Act of the Parliament of the United Kingdom replacing that Act.

Subject to the SCO and any other law, the jurisdiction of the Supreme Court is exercised in accordance with the Rules 
of the Supreme Court 2000 which are based on the former Rules of the Supreme Court of England and Wales prior to 
the Civil Procedure Rules of England and Wales. In any matter of practice or procedure for which no provision is made 
by the SCO or any other law or by any rules, the practice and procedure in similar matters in the High Court of Justice 
in England shall apply so far as local circumstances permit and subject to any directions which the Supreme Court may 
give in any particular case.

Most criminal trials on indictment and a limited category of civil trials are heard by a Justice of the Supreme Court 
sitting with a jury pursuant to the Jury Ordinance (CAP. 2.09). Juries ordinarily consist of seven members but all cases 
of treason, murder and piracy require juries of 12 persons (s.22 Jury Ordinance). In civil cases, save for the limited cat-
egory of cases referred to above, trials are before a judge alone.

Q1. How is the current legal landscape comprised in your jurisdiction?

“Most criminal trials on indictment and a limited category of civil trials are heard by a Justice of the Supreme Court sitting 
with a jury pursuant to the Jury Ordinance (CAP. 2.09). Juries ordinarily consist of seven members but all cases of treason, 

murder and piracy require juries of 12 persons (s.22 Jury Ordinance).”
- Stephen Wilson QC -

Alexandra Rose

Stephen Wilson QC

Both the Magistrate’s Court and the Supreme Court have jurisdiction in relation to children and family matters un-
der various recent legislation including the Matrimonial Causes Ordinance (CAP. 11.04), the Domestic Proceedings 
Ordinance (Cap. 11.03) the Family Law (Guardianship, Custody and Access to Children) Ordinance 2015 and other 
Ordinances.

The Court of Appeal
The Court of Appeal for the TCI is established by section 80(1) of the Constitution with a President and Justices of Ap-
peal appointed by H.E. the Governor acting after consultation with the President of the Court. It currently sits three 
times per year and in each case for three weeks.

The practice and procedure of the Court of Appeal is governed by the Court of Appeal Ordinance (CAP 2.01) and the 
Court of Appeal (Practice and Procedure) Rules which provide that the Court of Appeal Rules of the Bahama Islands 
shall apply mutatis mutandis to appeals from the Supreme Court of the TCI.

The Privy Council
Pursuant to the Turks and Caicos Islands (Appeal to Privy Council) Order1 a final appeal from a judgement of the Court 
of Appeal lies with leave to Her Majesty in Council.

Pursuant to section 3, an appeal shall lie: 
(a) as of right from any final judgement, where the matter in dispute on the appeal amounts to or is of the value 
of £300 GBP or upwards, or where the appeal involves directly or indirectly some claim or question to or respecting 
property or some civil right amounting to or of the said value or upwards; and 
(b) with the leave of the Court of Appeal, from any other judgement, whether final or interlocutory, if, in the 
opinion of the Court of Appeal, the question involved in the appeal is one which, by reason of its great or general 
importance or otherwise, ought to be submitted to Her Majesty in Council for decision.

Other courts and tribunals
The Coroners Ordinance (CAP. 2.05) provides for a Coroner for the TCI. The Magistrate is the ex officio Coroner of the 
Islands. The Coroner may appoint from time to time a deputy Coroner.

The Labour Tribunal is a statutory body established by section 93 of the Employment Ordinance (CAP. 17.08). It has 
jurisdiction to hear and determine any labour dispute or complaint or other matter referred to it under the Employ-
ment Ordinance or any other Ordinance. The composition of the Labour Tribunal is prescribed by section 94 of the 
Employment Ordinance. There has been a recent revision of this Ordinance which now requires the President of the 
Labour Tribunal to be an attorney with at least seven years’ practicing experience.

1. (U.K. Statutory Instruments No. 1863/1965 and No. 1084/1973)
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Basilio: Brazil is currently going through a sensitive period in the Judiciary System due to several factors. Brazil is 
among the countries with the most judicial proceedings in the world (nowadays around 100 million pending lawsuits, 
according to the National Justice Counsel), and such lawsuits often last for several years. But that is not all. Brazilian 
political context, since some decades ago, generated the worrying reality in which the operators of the public admin-
istration are confused in their roles: the Legislative Power often act as judges, the Judiciary Power, by its turn, often 
legislate, lastly, society (which lives waiting for a miracle) is increasingly sceptical of those who should, in essence, 
guarantee them with protection. This is reflected in the instability of the jurisprudence, which comprises different 
solutions for the same issues. It is in this context, combined with the world scenario in which alternative dispute reso-
lution methods have been emerging, that arbitration, as well as mediation, is gaining ground in Brazil. 

Last year, Brazil was the fifth most active country in the world in number of parties involved in arbitration proceedings, 
only behind the United States, U.S. Virgin Islands, Belize and France.2 And the perspective is that arbitration will grow 
even more in Brazil, either by: (i) legal rules that expand the list of arbitrable matters; (ii) by the increase of litigation 
funding, by means of with large specialised Financing Funds; or (iii) by the popularisation of the proceeding, with the 
introduction of techniques inspired abroad, such as the class action, for example, which allows the division of the 
(high) costs of arbitration proceedings by a large group of people (natural or legal). Class Arbitration has been initi-
ated in Brazil in a dispute involving Petrobras’ minority shareholders before the Brazilian Arbitration Chamber of the 
Market. We certainly hope for a favourable outcome. 

In regards to mediation, the number of proceeding has tripled since the new Civil Procedure Code came into effect, 
reaching a mark of more than R$ 2 billion.3

Adejuyigbe: There is a hierarchical structure of courts in the Nigerian legal system with the Supreme Court at the 
apex. The Supreme Court is the final court for the resolution of all disputes as all appeals from the court of appeal ter-
minate at the apex court. The Court of Appeal is the penultimate appellate court vested with jurisdiction to hear and 
determine appeals from the Federal and State High Courts; National Industrial court; Sharia and Customary Courts of 
Appeal and decisions of court martials. 

Nigeria consists of 36 states and a federal capital territory. Each of the states has a high court while the federal high 
court and the national industrial court operate at the federal level as courts established to exercise jurisdiction over 
matters on the exclusive jurisdiction list in the Constitution. The High Courts are of co-ordinate jurisdiction though the 
Constitution vests exclusive jurisdiction over certain subject matters in certain courts. For instance, the Federal High 
Court is vested with exclusive jurisdiction over Admiralty and Insolvency matters; and the National Industrial Court 
has exclusive jurisdiction over labour, employment and industrial relations matters.

There are also lower or inferior courts of record such as the magistrate and customary courts. Appeals from these 
courts proceed to the High Court and customary court of appeal respectively. There are also sharia courts in Nigeria 
from where appeals go to the Sharia Court of Appeal.

2. Brazilian International Chamber of Commerce (ICC)
3.  Arbitration and Mediation of the Brazil Canada Chamber of Commerce (CAM-CCBC)

Q1. How is the current legal landscape comprised in your jurisdiction? Q2. Have there been any recent landmark cases or examples of new case law precedent?

Ana Tereza Basilio Surasak Vajasit

Alexandra Rose

Stephen Wilson QC

Oluseyi Adejuyigbe

Vajasit: In April 2019, the Supreme Administrative Court of Thailand rendered its judgement which overruled the 
judgement of the Central Administrative Court, finding that there is no ground for the revocation of the arbitral award 
rendered in 2008 that ordered the State Railway of Thailand and the Ministry of Transport to pay THB 11.88 billion 
plus 7.5% annual interest in compensation to Hopewell (Thailand) Company Limited for the unlawful termination of a 
concession for a mass transit project in 1998. 

Such judgement of the Supreme Administrative Court is a positive sign for foreign investors as it indicates that the Thai 
Court has become less sceptical of international arbitration and is committed to adhering to the international stand-
ards for the recognition and enforcement of foreign arbitral awards as prescribed in the New York Convention. In the 
past, there have been cases in which the Thai Courts may have adopted an overly broad interpretation of the concept 
of “public order and good morals of the people” to set aside foreign arbitration awards which were unfavourable to 
Thai State or State-related entities, which have raised alarms among foreign investors.

Rose: Yes, litigation funding is a hot topic and the most notable recent case is BMW Australia Ltd v Brewster; Westpac 
Banking Corporation v Lenthall [2019] HCA 45 (handed down early December 2019). Australia’s ultimate appeal court, 
the High Court, ruled against the making of common fund orders which have for some years now permitted class ac-
tion litigation funders to take a percentage of the successful class’ verdict, such as 10% of the total settlement sum in-
stead of seeking to rely only on contractual entitlements with those group members who have signed up to a funding 
agreement. Common fund orders were said by proponents to address the challenges of group member “free riding”. 

Before this decision, common fund orders were made under s 33ZF of the Federal Court of Australia Act 1976 (Cth) and 
s 183 of the Civil Procedure Act (NSW). Both sections were considered to allow a court in a class action to make any 
order it considers appropriate or necessary to ensure that justice is done in the proceeding. 

The High Court determined that these sections do not empower the Courts to make common fund orders, as a com-
mon fund order is not an order ensuring that justice is done by regulating how the matter is to proceed. 

The decision has created significant uncertainty and it is possible that legislation will be introduced to provide further 
clarity. Interestingly, the decision has not delivered an abrupt end to common fund orders being pursued in the Courts 
that manage class actions and applicants and their litigation funders are testing whether common fund orders will still 
be made by courts but a later stage of proceedings in the context of settlement approval hearings.

Wilson: Over the last few years there has been a noticeable increase in the amount of litigation involving strata corpo-
rations. Strata title is a form of property ownership that originated in New South Wales, Australia as a means by which 
to grant the equivalent of freehold title to owners of condominiums. The litigation has centred around a strata corpo-
ration’s ability via amendments to the strata corporation’s by-laws (or by the imposition of regulations or policies pur-
portedly made in accordance with the by-laws) to limit a condominium owner’s ability to rent his/her condominium 
unit on a short-term basis, either at all or other than through a designated rental manager. Despite the seemingly clear 
wording of the Strata Titles Ordinance (CAP. 9.04) the decisions have favoured the strata corporations. The subject 
matter of the cases now seems to be shifting to a strata corporation’s ability to fine condominium owners for breach 
of the by-laws including seeking to engage in direct rentals through the likes of VRBO.com or Airbnb.



1110

VIRTUAL ROUND TABLE

Following on from the above, there has been the decision of the Privy Council in the case of O’Connor (Senior) v. The 
Proprietors, Strata Plan No. 51 [2017] UKPC 45 which upheld a strata corporation’s ability via its by-laws to prevent the 
owners of a condominium unit from renting it for periods of less than a month and the decision of the Supreme Court 
of the TCI in Dodds v. The Proprietors, Strata Plan No. 27 which followed O’Connor and upheld a policy which provided 
that condominium owners could only short-term let their condominium units with the approval of the strata corpo-
ration and the strata corporation would only approve short-term lettings through a single property rental manager.

Binning: The traditional view of the limits of territorial application of compulsory notices to produce documents was 
tested in a case in 2018 – R (on the application of KBR Inc) v Director of the Serious Fraud Office – and it was held that in 
some cases, where there is a sufficient connection with the UK, a domestic notice requiring production of documents 
can be enforced to compel production of documents accessible on a foreign server.

In October 2019, new legislation came into force, the Crime (Overseas Production Orders) Act 2019 which marked a 
dramatic strengthening of cross-border law enforcement investigative tools for UK investigators seeking evidence 
from the United States. An overseas production order can now be requested in an English Court and be served directly 
on a person such as a data communications provider in the United States. There is no need for the state to state letters 
of request. These orders and their U.S. equivalent under the CLOUD Act will become more and more common in the 
next few years as borders are broken down for cross border criminal investigators.

Q2. Have there been any recent landmark cases or examples of new case law precedent?

Vajasit: The Thai Arbitration Act (No.2) B.E. 2562 (2019) which came into force on 15 April 2019 has introduced amend-
ments to the Arbitration Act to expressly allow appointment of foreigners as arbitrators or representatives. The amend-
ments introduced by the Thai Arbitration Act (No.2) B.E. 2562 (2019) provide that foreign arbitrators and representa-
tives are allowed to perform their duties in arbitration proceedings in Thailand administered by or conducted at the 
Thai Arbitration Institute (“TAI”) or Thailand Arbitration Center (“THAC”) pending issuance of work permits, provided 
that they have been issued a certificate by the TAI or THAC, as the case may be. 

Rose: As discussed, the recent High Court case BMW Australia Ltd v Brewster; Westpac Banking Corporation v Lenthall 
[2019] HCA 45 was a significant development for litigation funding in class actions and will require a change in ap-
proach from the various stakeholders. 

Australian law does not permit lawyers to charge contingency fees. Whether this ban should remain has been the sub-
ject of much debate and law reform reviews, particularly given the role played by litigation funders. There may now 
be an exception for plaintiff lawyers in class actions in the state of Victoria following the introduction in November 
2019 of the Justice Legislation Miscellaneous Amendments Bill. The Bill proposes amendments to the Supreme Court 
Act 1986 (Vic) to empower the Supreme Court of Victoria to make ‘group cost orders’ in class actions. Such an order 
would direct that the representative plaintiff and class members would share liability for the fees of the representative 
plaintiff’s solicitors. If made, the changes may lead to an increase in class actions being filed in the Victorian Supreme 
Court as the preferential forum though given the many factors at play and uncertainty surrounding permissible fund-
ing models in class actions we may see a lot more changes in this area.

Q3. Have there been any recent regulatory changes or interesting developments?

Ana Tereza Basilio

Surasak Vajasit

Alexandra Rose

Peter Binning

Wilson: There have been a number of recent important legislative changes, in particular:
In the field of company law:
• new modern companies legislation in the form of the Companies Ordinance 2017, (the now repealed Companies 

Ordinance (CAP. 16.08) dated back to 1981) which, amongst other things requires companies to which Part IX 
applies to maintain a register setting out the prescribed beneficial ownership information with respect to each 
person who is a registrable person in relation to the company;

• a new Insolvency Ordinance 2017; and
• so as to satisfy the EU’s requirements with regard to the introduction of an economic substance regime, the Com-

panies and Limited Partnerships (Economic Substance) Ordinance 2018.

In employment law, the enactment of the Hotel and Restaurant (Service Charge) Ordinance 2018 which gives employ-
ees of hotels and restaurants the right to a share of all the service charge added to a guest’s or customer’s bill – an 
improvement on the right to a share of only 60% of the service charge collected under the old legislation.

Basilio: 2019 was a positive year for arbitration. Brazil has made considerable advance in regards to public arbitra-
tions, given the Decree n. 10.025/2019. Such decree enabled several sectors connected to infrastructure to solve con-
troversies by means of arbitration, such as road, rail, water and airport transportation. 

According to the provisions set forth, the Public Administration, after assessing the nature of the dispute, may start 
and give preference to arbitrations whenever the conflicts involve technical aspects. Subsequent normative acts have 
also contributed to consolidate the arbitration route as an effective alternative dispute resolution in Brazil in terms of 
public law, such as the Resolution n. 5.845/2019, originated at the Brazilian National Agency of Road Transportation, 
which lists a series of matters (of patrimonial content) liable to be subject to arbitration or mediation procedures. Also 
worth noting is the Law n. 13.867/2019, allowing private citizens to solve controversies regarding indemnification 
sums in expropriation lawsuits, which is also an important step in the extension of arbitration proceeding involving 
Public Administration. 

Lastly, the Project of Law n. 4.257/2019, which is still pending approval before the senate, intends to inaugurate arbi-
tration proceedings in tax related matters. Such initiative aims to decrease the number of judicial tax lawsuits and to 
increase tax collection. In fact, the experience of tax arbitration in other countries such as Portugal – 10 years before 
– has been quite positive, especially due to the speed of litigation proceedings. 

The main asset deriving from the effectiveness and improvement of this particular dispute resolution method is the de-
velopment of legal certainty, necessary for inner and foreign investments. The regulatory agencies have been designed 
to guarantee a scenario of greater predictability in the development of strategic businesses that demand large and con-
tinuous investments with diluted returns over the course of long contracts. That is directly connected to the capacity of 
these agencies to promote the adequate solution of disputes among the participants of the regulated sectors.

Stephen Wilson QC

“ustralian law does not permit lawyers to charge contingency fees. Whether this ban should remain has been the subject 
of much debate and law reform reviews, particularly given the role played by litigation funders.”

- Alexandra Rose -
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Binning: The six-year-old procedure for Deferred Prosecution Agreements (DPA) which came into force in 2014 con-
tinues to attract critical attention. There have so far been six DPA’s in England, the first with Standard Bank in 2015, the 
second against Sarclad Limited, a third with Rolls-Royce, a fourth with Tesco Stores Limited, a fifth with Serco Geogra-
fix Limited and the latest one with Guralp Systems Limited. 

One of the main points of criticism has been the complete failure to mount a successful prosecution of any individuals 
after any of the DPA’s. The prosecutions of individuals which were initiated in Sarclad, Tesco and Guralp have all failed 
to secure convictions. Two individuals now await trial in relation to the Serco Geografix case.

Other criticism of the DPA regime focuses on there being insufficient incentive for companies to enter a DPA. In par-
ticular, the penalty discount is no better than for a guilty plea. There certainly is a forceful argument for caution before 
a company commits to this route. The deterrent capability of the SFO and its ability to prosecute companies when a 
DPA is not agreed is open to serious question. More information will emerge about this from the Barclays case when 
reporting restrictions are lifted later this year. In that case, the SFO case against the bank was dismissed by the trial 
judge and a later attempt to reinstate the charges failed at the High Court in October 2018.

Q3. Have there been any recent regulatory changes or interesting developments?

Vajasit: Since the General Data Protection Regulation (“GDPR”) became effective, most corporations both established 
in and outside of the European Union (“EU”) have paid more attention to complying with the data privacy regime as 
the GDPR also has the extraterritorial effect. This means that even if a corporation has no physical establishment in the 
EU, it is still required to comply with the GDPR if they are processing personal data of EU citizens in a manner described 
by the GDPR. 

The data privacy regime in Thailand is called the Personal Data Protection Act (“PDPA”). The PDPA was enacted last 
year and will become effective in May 2020. The PDPA adopts similar concepts of the GDPR and prescribes potential 
criminal penalties for individuals and corporations for non-compliance. The PDPA also imposes administrative fines 
and civil liabilities, including compensation of actual damages and punitive damages. Corporations should also be 
aware that one small incident of data breach could potentially lead to a class action lawsuit with thousands of data 
breach claims.

Data breach lawsuits will likely become a significant issue as the standard for complying with the GDPR and PDPA re-
gimes is extremely high whereas many corporations in Thailand first learned about the concept of data privacy when 
the PDPA was enacted. A one-year grace period may not be enough time for corporations to prepare themselves for 
the full enforcement of the PDPA. 

Business operators need to revisit their current internal data protection policies and procedures and revise them to 
be in line with the data protection requirements under the PDPA. The PDPA requires business operators to ensure a 
tight control of personal data within their system, which involves implementing measures to ensure that the collected 
personal data is used only for the purposes for which the data subject has given explicit consent. The data protection 
requirements also include, inter alia, classification of personal data into categories for security purposes and providing 
a measure to delete or destroy personal data from the system upon the data subject’s request.

Q4. How important is data protection in the GDPR era and what measures should be taken to 
ensure regulatory compliance?

Ana Tereza Basilio

Surasak Vajasit

Peter Binning

In order to ensure compliance with the PDPA and prevent any data breach lawsuits, a number of steps should be 
taken such as conducting data mapping, revisiting existing privacy notices, drafting relevant legal documents which 
includes inserting a liability or indemnity clause for data breaches, and implementing data management processes 
or systems. 

Basilio: The GDPR era is a consequence of an increasingly digital world, in which an individual’s data (stored and 
processed on a large scale) is the main material for the provision of services that are currently very relevant: business 
intelligence.

At the same time that technology develops for the benefit of society, a price (sometimes very high) is paid for the 
overexposure of information and intimacy. Nowadays, for example, data from employees of a certain company can be 
stored in digital tools which enable the assessment of the individual cost that each of the employees would represent, 
for the purposes of renegotiating health insurance contracts. In the employer’s point of view, such technique might 
represent the possibility of cost reduction. One the other hand, for the employee, it might represent the danger (per-
haps questionable from the ethical point of view, but real) of being fired for having utilised a greater value of benefits 
– i.e. from the company health plan – than other employees.

The need, therefore, to impose limits on the use of these data, for the protection of individual rights and guarantees 
(foundations of both Civil Law and Common Law), is evident. It was in this context that GDPR was generated. Follow-
ing that, several countries, Brazil included, began to regulate this matter. Either in Brazil or abroad, the new regulation 
imposes on companies the need to adapt to new parameters of conduct, under penalty of suffering huge fines and 
indemnities. To this end, it is recommended that the companies, especially those that have a specific internal digital 
compliance structure and policy for the treatment of their customers’ data, invest in personnel training (controller, 
operator and manager) and in emergency crisis plans involving security and privacy.
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Vajasit: I have been predominately working on litigation involving customs valuation disputes and family disputes. I 
have also been acting as a counsel in an arbitration under the Arbitration Rules of the International Chamber of Com-
merce and a sole arbitrator in an arbitration under the Arbitration Rules of the Thai Arbitration Institute. For advisory 
work, I have been advising a state-owned bank in relation to the recovery of debts in the amount of several billion Thai 
Baht of a company that has been delisted from the Stock Exchange of Thailand.

Marsh: My regular practice as an international commercial mediator involves a wide range of disputes – indeed the 
range and variety is one of the joys of practising in this field. In the last 12 months, my mediation practice has involved 
disputes in banking and financial services, insurance, sport, international healthcare, aviation, manufacturing indus-
tries, insolvency, and oil and gas. 

Rose: My focus continues to be on class actions defence, product liability and regulatory work with clients in highly 
regulated industries including acting for the Volkswagen Group in relation to the diesel emissions litigation in Aus-
tralia. Large Australian companies are now firmly aware that they may face a class action as the Australian class actions 
environment includes very active plaintiff law firms and litigation funders and a significant number of class actions 
across various superior state and federal courts. While shareholder and investor class actions predominate, class ac-
tions are also continuing to be used in product liability and medical device cases, toxic torts through to more novel 
data privacy cases.

In the life sciences and therapeutic goods space, I have continued to work with pharmaceutical, medical device and 
health technology clients on the full range of regulatory issues. It is a time of great innovation and exciting to see new 
treatments and approaches as healthcare continues to evolve with new technologies and governments try to contain 
healthcare costs. Software as a medical device is a hot topic as technology companies grapple with whether consumer 
products with capabilities that are intended to play a part in health and wellness need to be approved as therapeutic 
goods. Changes to the laws in this area are currently being considered following a consultation process. 

Wilson: A lot of billable time has been spent on the enforcement of judgements (both domestic and international) 
or steps ancillary thereto, the principal case involving us acting for equitable receivers appointed by the High Court 
of England and Wales in respect of a judgement debt of around $300 million. Proceedings are being brought in TCI to 
recover assets allegedly transferred in order to put them out of the reach of the judgement creditor. We have contin-
ued to advise and act for clients involved in strata title disputes as well strata lot owners in dispute with their property 
rental managers. 2019 also saw us act for a large utility company in its application pursuant to the relevant legislation 
to be able to charge a higher rate tariff to its customers.

Q5. What areas of law have you been predominantly working on over the past 12 months? Q6. Are you noticing any trends in industry-specific disputes?
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Marsh: Two particular trends I have noticed this year have been the following:

Firstly, the rise in international commercial mediation. This has always been a significant part of my own practice, but 
even in the last week I have mediated cases involving the United States, the Middle East, and the Mediterranean. The 
introduction of the Singapore Convention on International Commercial Mediation, pursuant to which parties in inter-
national mediations can seek expedited enforcement of agreements reached in mediations, has raised the profile of 
mediation internationally, and I expect this trend to continue and gather pace.

Secondly, class actions have also increased, at least in my own practice. I have been involved in three in the last year 
alone – involving banking, property and environmental claims. These require much clearer structuring by the media-
tor, and much more pre-mediation work, but if executed well it can also be both effective and rewarding. Again, I 
expect this trend to continue. The development of Group Litigation Orders in the UK will only assist this.

Both these types of case bring their own unique challenges, and both involve a much greater degree of time and input 
from the mediator. For such cases, the traditional “one-day” model of mediation should not be assumed. Success is 
built on clarity of structure, enabling the parties to participate as effectively as possible. 

Rose: In the class action space, as well as an increase in class action filings, there has been a spike in shareholder class 
actions, which account for around half of all class actions filed since 2017. Australia has stringent continuous disclo-
sure laws for listed companies and laws against misleading or deceptive conduct (including by omission or silence) 
which form the basis for these claims. Almost invariably, these class actions have traditionally settled with flow on 
effects for the conduct of claims and the availability and cost of insurance. After the first judgement in a shareholder 
class action was handed down in 2019, recognising the fraud on the market theory of causation but finding that the 
plaintiff did not suffer loss, it will be interesting to see whether or not more cases proceed to judgement.

The focus on the banking, financial services and superannuation sectors has also continued following Australia’s Royal 
Commission which was set up to investigate misconduct and made wide ranging recommendations for change. There 
has been a significant amount of follow-on litigation as consumers seek to recover losses via class actions and regulators 
across the board are taking more enforcement action. The corporations regulator, the Australian Securities and Invest-
ments Commission (ASIC), is overtly taking a “litigate first” approach rather than seeking to resolve actions out of court. 
Institutions are making significant investments in addressing non-financial risks, compliance and corporate culture. 

In terms of emerging trends, in 2019 the Supreme Court of New South Wales (NSW) approved the settlement of Aus-
tralia’s first privacy class action, relating to a data breach in the NSW Ambulance Service. Considering the amount of 
valuable and collectible data each of us produce, and a rise in concern about data security and what companies do 
with personal information, I anticipate that we are likely to see further data privacy class actions in keeping with trends 
in other jurisdictions such as the United States. 

Binning: The decade long boom in international fraud and regulatory litigation arising from the 2008 global financial 
crash is all but finished. The next big thing has yet to emerge but it is likely to involve cybercrime and data loss as well 
as tougher regulatory enforcement of professionals. Regulation more widely may be cast aside as populist govern-
ments seek growth and promote more laissez faire capitalism. The risk of very large-scale fraud and corruption is as 
high as it ever was and may be harder to detect as law enforcement technology lags behind the market.
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Rose: One way to successfully manage litigation risk is to invest in measures or have a plan in place before litigation 
becomes a reality. There are opportunities to be proactive in seeking to identify and resolve issues. In addition, com-
panies looking to minimise the adverse effects of litigation:
• Know the legal environment of the jurisdiction or jurisdictions you are operating in, and understand the business 

and its financial and non-financial operating risks;
• Actively engage in horizon scanning and trends analysis to detect and respond to risks early; 
• Have clear policies that adhere to (or exceed) industry standards, refresh them regularly and ensure staff are 

trained on these policies; 
• Meet, and where possible go above and beyond, industry standards;
• Develop a strong relationship of trust with legal counsel;
• Manage conflicts before they become disputes:
• Ensure that a dispute resolution forum is in place for customers (a complaints handling centre)
• Use thorough investigative processes to identify systemic issues and trends in complaints and look at the whole 

of company perspective rather than assessing business units in silos or failing to escalate issues;
• Utilise big data and data analysis to detect and address risks and proactively remediate issues.
• Have a plan in place to enable your business to respond effectively and swiftly based on an appropriate assess-

ment of risk;
• Avoid conflicts of interests in the internal personnel managing disputes. Ensure people responsible are not the 

people who are the subject of allegations and have the correct skills and organisational support;
• Have a broad stakeholder engagement and invest in relationships with external stakeholders before there is a 

major issue;
• Consider insurance coverage to remedy anticipated losses from litigation; and
• Consider novel forms of dispute resolution and remediation as alternatives to long running litigation.

Basilio: The simple exercise of a business activity presupposes exposure to the risk of litigation of the most varied 
types: in corporate, tax, labour, contractual, environmental (in many cases), and consumer matters. Any of these areas 
of potential litigation can represent significant costs for the company, which, whether provisioned or not, can some-
times lead it to the end of the company’s activities. 

A proper legal assistance, since the creation of the company, is of utmost importance to minimise the risks of potential 
conflicts that may arise out of the activity. Initially, a corporate study is recommended, associated with a proper tax 
planning, so that the company can fully comply with legal rules (and may still have better economic profit). At the 
same time, it is important to implement a solid compliance policy and structure, which includes a specific sector for 
handling customer´s data, with internal disclosure of rules and procedures to be followed. 

Additionally, an investment in periodic training of personnel with an emphasis on misconduct, practices unfair com-
petition, human rights violations, confidential information (national and international data protection rules), corrup-
tion and fraud, and the creation of channels of communication to publicise the company’s moral and ethical acts to 
reach its stakeholders. Companies with a good reputation, that is, those that look after (publicly) for the fulfilment of 
their social function, reduce the chances of litigation, and if eventually they find themselves dealing with one, they 
will have created a much less hostile scenario in order to facilitate the solution of the conflict by alternative means 
(agreement, mediation), in addition to, at times, minimising the condemnations.

Q7. What measures can a company enact to help minimise the cost, damage and disruption 
of litigation to their business?

Vajasit: When drafting and negotiating a contract, it is crucial to strategically consider whether potential disputes 
would better be resolved by either arbitration or litigation. 

As legal proceedings in Thai Courts are required to be conducted in the Thai language and all foreign language docu-
mentary evidence is required to be translated into Thai, it may be more suitable for the parties to choose arbitration 
for resolving disputes arising from complex commercial arrangements in which a foreign language such as English 
is predominately used. The parties should also bear in mind that, although the Court fees in Thailand are must lower 
than the fees charged by international arbitration institutions such as the International Chamber of Commerce, the 
amount of legal fees awarded by Thai Courts to the winning party are nominal. Therefore, in instances where legal 
fees are expected to be substantial, the winning party’s chance of recovering the full extent of its legal fees are likely 
higher in an arbitration proceeding. Another significant advantage of arbitration is that foreign arbitral awards are 
recognised and enforceable in any jurisdiction that is a contracting state to the New York Convention, whereas Thai 
Court judgements are generally not enforceable outside Thailand. 

If arbitration is deemed to be the more appropriate method for dispute resolution, the parties should ensure that 
the arbitration clause is clearly worded and specifies the arbitration rules, the language, and the place or seat of the 
arbitration. As jurisdictional challenges concerning whether or not the dispute at issue falls under the arbitration 
agreement are common and costly, the arbitration clause should explicitly specify what, if any, claims are not covered 
by the arbitration agreement. 

Wilson: Much depends on the nature of the dispute and whether there is in place a contractual provision requiring or 
submitting to alternative dispute resolution; however, the resources available in the TCI for mediation are very limited 
and the antiquated legislation dealing with arbitration is such that neither is generally recommended. That being said, 
in family cases or low value financial disputes, such as construction disputes, mediation is often put forward as a cost-
effective way of avoiding litigation and assisting in bringing about a resolution.

Q8. How do you determine which method of litigation or dispute resolution is most suitable 
on a case by case basis?
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Adejuyigbe: There is no doubt that litigation usually disrupts a company’s business with the management devoting 
time and resources to instructing solicitors, attending court hearings and also trying to manage reputational risks 
amongst other things. The company can establish an in-house department for dispute resolution. It can organise 
trainings in ADR methods for its employees and encourage them to explore them in the event of a dispute with a cli-
ent or third party, advising them to escalate such interventions to the management level if need be. Another measure 
could be making it mandatory for its employees to give an undertaking to indemnify the company in the event that 
their negligence or dereliction of duty results in damage to a third party. In addition, the company could create a panel 
of neutrals as a dispute resolution mechanism.
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Basilio: A postulate of economic efficiency can be pointed out here: one should only file a judicial lawsuit when the 
solution of the conflict turns out to be unfeasible in the extrajudicial sphere. It is not news that the judiciary system 
in Brazil does not support the amount of demands it receives. Speaking specifically of Brazil, until last year, over 100 
million lawsuits were processed before the Judiciary (official data from the National Council of Justice). 

Faced with potential or real litigation, the first analysis to be done is whether any of the alternative methods of conflict 
resolution (self-composing or heterocompositive) can be applied, insofar as they meet the interests that one wants to 
protect. If the parties involved have sufficient knowledge of the matter in dispute, with the capacity and discernment 
to form their own conviction, self-composition methods, such as mediation, may be effective, as long as it is a matter of 
available right subject to transaction. Nowadays, mediation can be carried out virtually, through digital platforms. This 
method of resolution of conflict has been proving to be so effective that in many countries, it became business. In Brazil, 
for example, the start-up company MOL, had been responsible for over 35,000 mediations by the end of 2019, that have 
earned the company an investment of US$ 3.5 million from Redpoint eventures (American Investment Fund).

If self-composition is unfeasible and there is need for a third party to resolve the conflict, then there is the option of ar-
bitration, a method that has several advantages, such as the possibility of choosing the arbitrators and the procedural 
rules. However, it is necessary to evaluate the cost-benefit case by case. The high cost that the arbitration procedure 
requires can make the method uninteresting (or even unfeasible), either because the amount discussed is relatively 
low, or because the party does not have the amount to pay for the proceeding. If the obstacle to arbitration is only 
financial, for the cost of the procedure, there is also, as an alternative, the possibility of financing the litigation, when 
the case has a favourable prognosis.

Q8. How do you determine which method of litigation or dispute resolution is most suitable 
on a case by case basis?

Vajasit: Although there are no specific regulatory restrictions on litigation funding in Thailand, third-party funding 
has been found by the Supreme Court to be contrary to public policy and good morals. In the Supreme Court Judge-
ment no. 7014/2542 (1999), the Supreme Court held that an agreement where a third party who has no interest in the 
issues in dispute has agreed to pay the legal costs and the funded party has agreed to transfer to such third party for 
a certain price the land which would be obtained by the funded party in the event that the funded party is successful 
in her claim is contrary to public policy and good morals and is therefore void under Thai law. 

Further, the Supreme Court held in Judgement no.14114/2556 (2013) that an agreement for a third party to assist a 
party in the event that a case was commenced against the latter by arranging for legal representation and covering all 
costs and debts under the judgement in exchange for the latter breaching the contract was against public policy or 
good morals because it encouraged a party to breach its contract to obtain benefits from the breach.

In light of the above two Supreme Court judgements, the predominant view amongst Thai lawyers is that the Thai 
Court is unlikely to uphold an agreement on litigation funding. Further, there is a risk that third party funding may be 
used to raise public policy arguments to challenge or frustrate enforcement of an arbitral award in Thailand.

Marsh: Litigation funding has had a welcome impact on mediation. Self-evidently, an earlier settlement reduces the 
funder’s investment risk. Furthermore, a funder’s voice at the mediation table brings a fresh perspective to the issues, 
and usually introduces a rigorous risk analysis to their funded client’s position. I find funders keen to attend media-
tions, and almost invariably adding value. 

Sometimes the relationship between funder and funded party can require careful handling. Funders are often keen 
to assert that the settlement decisions lies solely with their client, but mediation can provide a useful forum for an 
exchange of thinking between them on the most appropriate outcome. Mediators may have to mediate that discus-
sion as well!

Rose: Litigation funding is a hot topic in Australia and is receiving a lot of attention. There around 25 litigation funders 
of varying size, including a number of listed entities, actively operating in the Australian market. We have discussed 
the key Australian High Court case handed down at the end of 2019: BMW Australia Ltd v Brewster; Westpac Banking 
Corporation v Lenthall [2019] HCA 45 which placed restrictions on the ability of courts to make a common fund order 
which had become the funding recovery approach of choice for funders instead of them being limited to their con-
tractual rights of recovery from group members who had signed funding agreements.

On 20 December 2019, the Federal Court issued a new Class Actions Practice Note, setting out arrangements for the 
management of class action matters. Litigation funding is addressed in the practice note in regards to:

• The obligation on the applicant’s lawyers to contact the judge’s chambers where they become aware that there 
is a change of litigation funder, or where the litigation funder becomes insolvent or otherwise unable to continue 
to provide funding for the proceeding;

• The power of the Court to ascertain, at any listing, the suitability of procedures for the approval of fee and cost 
proposals from litigation funders;

• The expectation that a judge will make an appropriately framed order to prevent unjust enrichment and to en-
sure fair distribution of expenses, including reasonable litigation funding charges or commission. 

• The expectation of a more extensive examination of the litigation funder’s records where:
• the class members include persons who are not clients of the applicant’s lawyers or of the litigation funder;

Marsh: There are many effective practices which an experienced should bring to the mediation process. At the risk of 
singling out a few:

Mediators need to be comfortable with deadlock, and have something to contribute to enable parties to move on 
from it. That might involve a willingness to discuss risk analysis rigorously and seriously; or giving the commercial 
issues a greater voice than the legal ones; or recognising that both parties will need to move, when each is looking 
to the other to do so. Above all, it requires a commitment to the process and the parties. In a very real sense – both 
physically and metaphorically – mediators need to be the last to leave. I have lost count of the number of mediations 
which have moved beyond impasse and walk-outs, to settlement. Mediators are paid for tenacity.

Preparation is also central to achieving consistent results. Parties and their advisers rightly expect mediators to be fully 
read-in, to be aware of the key issues (at least as far as they are presented at that stage), and to be able to offer some 
momentum to the dialogue.

Good preparation, in my experience, also requires effective pre-mediation communications with all involved. Pre-
mediation conference calls and meetings are indispensable (the more so for more complex cases), and are consistent 
with the mediator’s responsibility to try to structure talks which are as productive as possible. 

Q10. Can you outline the latest developments, opportunities and risks of litigation funding?

Q.9 What strategies, techniques or conflict management tools can be employed in order to 
achieve consistent results?
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• the deduction per class member constitutes a significant proportion of the settlement amount otherwise pay-
able to each class member; and

• the litigation funder imposes charges beyond the percentage commission set out in the litigation funding 
agreement.

There are persistent calls for further regulation of litigation funders, on-going consideration of law reform recommen-
dations by government and other changes afoot such as the potential for class action lawyers to charge contingency 
fees which increases the risks of uncertainty for funders.

Some litigation funders are also looking at more innovative diversity projects, a stand out of which is the Burford Eq-
uity Project, which aims to deliver litigation funding to matters run by women.

Basilio: Litigation funding has been growing exponentially abroad and the situation is not different in Brazil. Despite 
being considered a risky business, since it is not possible to predict, with total security, the outcome of a litigation, it is 
an investment that allows very high financial gains and that is unrelated to market volatility.

It can be an excellent opportunity, both for the investment funds and for the people/companies that have a good 
prognosis in a given case, but that do not have enough resources to cover the costs and expenses of a judicial or 
arbitration proceeding, or that have no interest in allocating funds for the resolution of a dispute. The good news is 
that the risk of this operation has been minimised due to the performance of lawyers increasingly specialised in the 
in-depth (and rapid) analysis, not only of the legal merits, but of the entire context in which the (good) litigation is 
inserted. With this, the reasonableness of the result is more efficiently predicted and the business is better priced.

Arbitration, it should be noted, is, as a rule (and here the situation in Brazil is included), more attractive for this type of 
investment, mainly because, in general, the controversies are solved by specialised arbitrators in much less time than 
a similar judicial proceeding, directly impacting the financial return sought.

Brazil, precisely because of the growth in arbitration (today, Brazil is the leader in Latin America in the use of arbitra-
tion), is appointed as a country with enormous potential for Litigation Funds. According to the ICC, Brazil is among 
the five countries that have more parties involved in arbitration proceedings, only behind major countries such as the 
United States and France.

Q10. Can you outline the latest developments, opportunities and risks of litigation funding?

Marsh: There are many challenges in international mediation, for the mediator and the parties/their advisers. 

First of all, parties from different parts of the world and hence different cultures, will often have very different under-
standings of what the role of a mediator involves, and what is/is not an acceptable part of that role. It is incumbent on the 
mediator to takes steps to ensure that all parties appreciate how that mediator operates, and what mediation means to 
him/her, as well as ensuring that the parties’ expectations of the process are discussed and agreed in advance.

Secondly, the sheer logistics require careful handling. Travel, language fluency, and venue choice can all have an impact 
on the process and outcome. In particular, mediating through interpreters provides its own unique challenge. The usual 
informal “small talk”, so important for building rapport and so much a party of how mediator’s operate, is much harder to 
do. Worse still, it is not always clear how much of what one actually means is being understood by the recipient, and how 
much is literally “lost in translation”. This is so critical in mediation where the nuances of communication are so central. In 
my own practice, I have often found it important to brief the interpreter at length beforehand, on what one is trying to 
achieve, and what some of one’s stock phrases mean. Again, this is all part of the theme of good preparation. 

Wilson: It is difficult to conceive of any advantages to international litigation from the point of view of the parties 
involved, other than it is a means of resolving a dispute which should bring about a decision binding on the parties 
(subject to any right of appeal). On the other hand, the challenges are multi-fold including: litigation is generally ex-
pensive and international litigation tends to be more so; the potential need to deal with different legal systems; the 
vagaries of court procedure in such different legal systems and the significance of such matters as personal jurisdic-
tion, service of process, and evidence from abroad; the quality of representation available; language difficulties; and 
the enforcement of judgements in other countries.

Taking the TCI as an example, although in 1985 there came into force the Overseas Judgements (Reciprocal Enforcement) 
Ordinance (CAP. 4.07) which was enacted, amongst other things, to make provision for the enforcement in the TCI of 
judgements given in overseas countries which accord reciprocal treatment to judgements given in the Islands, there has 
never been an Order made by H.E. the Governor directing that the said Ordinance have applicability to any other country, 
with the result that there is no mutual enforcement or automatic recognition of overseas judgements in the TCI or vice 
versa. The TCI can be a relatively quick and efficient place in which to conduct litigation but anyone seeking to enforce 
a judgement obtained here against assets in another jurisdiction may well have to sue in that other jurisdiction on the 
judgement obtained. There is, however, a general comity between the courts of the TCI and foreign courts.

Adejuyigbe: One of the advantages of international litigation is the quick resolution of the dispute – especially in a 
forum where the legal system is robust and effective. Where the litigation takes place in a neutral forum, the judge is 
likely to be neutral and unbiased as opposed to a local judge who might be prejudiced. Enforcement of the judge-
ment might be easier in a foreign jurisdiction where, for instance, there is no hurdle to overcome in enforcing the 
same. In Nigeria, the fiat of the attorney general of the federation or state is required to enforce a money judgement 
against the federal government or the state. Such laws are probably not applicable in other countries and a judge-
ment creditor can readily enforce the judgement.

Difference in spoken language will naturally be a challenge. English is the official language in Nigeria and where pro-
ceedings take place outside the country in a foreign language, there might be a need to translate documents into the 
new language. It might be necessary to also engage the services of a counsel who is licensed to practice in that juris-
diction. Other challenges will include having to procure visas for parties and witnesses, and additional travel expenses 
that will be incurred for the duration of the proceedings. There is also the challenge of conflict of laws.

Q11. What are the main advantages and challenges of international litigation and what steps 
can you take to ensure a favourable outcome?
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Binning: Increasingly cross border investigations are being managed closely by collaborating law enforcement of-
ficers who know each other and who can work effectively together with more sophisticated methods and tools. As 
previously mentioned, there are now new powers to obtain documents from foreign servers. There is much more col-
laboration now than there used to be in global corruption and fraud cases as shown by the introduction in France and 
other countries of non-criminal conviction disposals like the DPA.

Q11. What are the main advantages and challenges of international litigation and what steps 
can you take to ensure a favourable outcome?

Peter Binning

Marsh: As demand for mediation grows internationally, the greatest challenges will be:

• Achieving consistency of practice and standards internationally, so that client know what they will be getting 
from a mediator and a mediation, whilst also retaining the degree of cultural variety which enables people to feel 
that the process “makes sense” to them wherever they are from. This balance between homogeneity and variety 
is not easy to achieve; and 

• Ensuring the quality of mediators available. Most countries have a fairly low bar to qualify as a mediator, coupled 
with thousands of people who have done so. There is hence an inevitable divide between those with exten-
sive experience and those without. Effectiveness as a mediator is learned from experience, and so somehow the 
”Catch 22” of enabling a new generation of mediators to acquire experience has to be addressed. 

If mediators deliver effective processes, demand will continue to grow. The onus is on us mediators!

Q12. What do you believe are the biggest challenges facing the sector today?

Bill Marsh
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