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Exploring a Hybrid Future

is maintained during the shift to hybrid working.
If not maintained in a central/easily accessible location,
a party may fall foul of these extensive obligations.
Further, from the point of view of assessing the strength/
weakness of any case it is important for the corporate client
and its advisors to have access to all relevant documents/
communications.
Hybrid working is susceptible to security weaknesses
when staff are operating outside of the entity’s networks.
Cyber-security risks and the hacking of sensitive data are on
the rise. Moving away from a central location to a more hybrid
work environment increases the risk. That loss can amount to
either a total loss of the information (i.e., it is irretrievable) or
an intellectual loss, in that confidential information falls into the
wrong hands.
Steps can be taken to mitigate these risks, including:
• backing up all physical documentation electronically
• organising a document management system, which can
be accessed remotely, to help identify a potential breach.
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GrahamThompson (“GT”) prides itself on its unique combination of
expert legal skills and real-world experience in working out effective
solutions to complex problems. With 65 years of continuous history and
a first-rate balance between seasoned practitioners and dynamic young
lawyers, GT is excellence-driven in every way and, accordingly, well-known
as a leading firm in the Bahamas and the Turks and Caicos Islands.
The firm’s efforts are focused on maintaining a satisfied clientele,
drawn locally and from across five continents. The key ingredients of
the GT ethos are integrity, hard work, uncompromising loyalty to the
client, ethical restraint in charging fees, and understanding the ‘big
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QUESTION ONE

Should businesses be
wary of losing important
evidence/corporate
communication records in
a shift to hybrid working?
What steps can they take
to protect themselves?
Should they be wary? It is imperative in
the legal field that all possible steps are
taken to ensure that no evidence is lost.
This is particularly important in corporate
litigation, in which the evidence is
invariably document-heavy.
Corporate client disclosure
obligations in litigation are widereaching, and loss of information could
be catastrophic to a client’s case. The
disclosure obligation extends to all
evidence/corporate communications
that are or were in a client’s possession,
power or control. Disclosure is a timeconsuming step in litigation matters, and
both clients and their representatives
need to ensure the system of document
retention/recording of communications

picture’ of our clients’ legal needs.
The firm, well known as the largest commercial law firm in the
Bahamas, has successfully expanded from its main downtown Nassau
location to better serve its broad range of corporate and private clients. In
2000, the Freeport, Grand Bahama office was opened, followed in 2001
by the launch of licensed affiliate GTC Corporate Services, and in 2011,
the Lyford Cay, New Providence office. In December 2012, GT expanded
to Providenciales, in The Turks and Caicos Islands, where it already
enjoys a reputation as one of the leading firms for civil and commercial
litigation, and more recently, for transactional real estate matters.

Corporations should ensure adequate server security, with
sufficient malware protection; regularly train all staff members
in remote working protocols, and ensure that they adhere to
security policies.
We would encourage corporations to seek advice on how
best to manage documents, particularly when matters are (or
may become) contentious.

TOP TIPS

Successfully managing the hybrid
work place
Communication: maintain open lines of
communication with team members and
clients. This will ensure everyone is working towards
the same goals/has the same expectations: ensure
nothing is lost in virtual translation.
Back up, back up, back up: make sure your
document management system is iron-clad
(against those who should not be able to access
it) and easily accessible to those who need it
(employees/clients as necessary).
Take advantage of the remote functions:
witnesses can be called that might not
otherwise be available in person and witnesses’
costs are less (travel and expenses). Judges have
also had to become more tech-savvy: use this to your
advantage in the presentation of your case and learn
to use the functions of virtual meeting technology
efficiently and effectively.

QUESTION TWO

What are the most common working
from home/hybrid working pitfalls that
businesses need to be aware of when
involved in, or exploring, disputes today?
Of concern is the lack of immediate connection/availability
of co-workers. Hybrid working takes away the ‘open-door’
environment of bouncing ideas back and forth with colleagues,
which in turn hampers the development of cohesive strategies.
The same is true of their lawyers who may be working in a
similar environment.
Remote hearings, whilst offering savings in travel time,
can become tedious and lengthy. We have experienced issues
where court hearings are plagued with connection issues,
user-deficiencies, and the soul-destroying phrase: ‘You are
muted’. Despite technological advancement in platforms such
as Zoom and Teams there is an ever-present inability to connect
to meetings and a lacuna of knowledge of how these platforms
operate. This can lead to an increase in legal costs when
hearings have to be abandoned.
It is harder to read the Courtroom remotely, as you only see
the face of the person who is speaking. This makes it difficult
or impossible to read the body language of a judge/witness/
opponent. You are focused on the speaker and do not pick up
on the reactions of other players in the hearing. This in turn erodes
the advocacy skill of redirecting arguments ‘on the fly’ in response
to reactions. We have also experienced ‘convenient’ connection
breakdown issues when a party is faced with a difficult question.
Remote meetings are also plagued with issues ensuring that
all attendees are looking at the same document, and difficulty
in introducing new documents not shared prior to the meeting.
Remote hearings take away the formal setting of the
courtroom, which in turn can impact the seriousness of the
issues. You would never expect a party to attend court with a cup
of coffee, but we have frequently seen this in remote hearings.

QUESTION THREE

Is hybrid working likely to increase
employment disputes in the future,
and what should businesses do now
to prepare for this?
We believe so. People are looking for and expecting a more
flexible working life and if reasonable requests for hybrid or
more flexible working conditions are refused this could lead to
constructive dismissal claims. Businesses will need to actively
review their operations to see if a hybrid/WFH culture can be
accommodated. It will not suit all industries, but where it is
possible, the workforce are likely to be disgruntled if not allowed
to work from home.
As noted above for some employees, hybrid working may
also affect productivity, positively or negatively. Flexible working
may mean that the employee puts in more hours, dealing with
matters outside of the normal working day. But it can also lend
itself to procrastination, as an employee can be easily distracted
by outside influences. Managing under-achievement remotely
can be challenging, and could lead to claims that employees
are not being provided with adequate resources or training.
Employers will need to consider how decreased productivity
can be managed from a progressive discipline standpoint.
Employers should be prepared to increase staff/production
monitoring and increase the frequency of appraisals as day-today monitoring of an employee’s attitude and commitment is
more difficult without face-to-face contact.
Consideration should be given to a policy of handling
employees who refuse to come back to the workplace. If flexible
working is integrated into the corporate culture, care needs to
be given to disciplining employees who refuse to return to the
work place, without falling foul of the protection against unfair
dismissal.
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